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The main goal of the following article is an answer to the question on the role of the legal
institutions in the processes of the societal collective memories petrification. Through the
comparison of the normative basis for the functioning of the institutes for the national remembrance,
in Poland and Ukraine, my crucial intention is a presentation of the regional specificity of the
state impact on the processes of collective co-remembering in the particular postcommunist
societies in Central and Eastern Europe, with the references to the characteristic elements of the
regional constitutionalism. Necessary to identify and to explain is the inevitable fundamental
difference between states’ memory policies in the presented countries and their approach to the
institutions. The text starts from the comparison of the institutes for the national remembrance,
but my intention is to explain the differences trough the analyses of the legal and socio-legal
background of their functioning.
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Introduction. The presented text focusses on the very special and the very regional
institutions — institutes for the national remembrance in Poland and Ukraine. Such institutions
are created in (almost) all Central and Eastern European states. Especially in Baltic States
(except Latvia) and all-around former so-called satellite states of the Soviet Union.
Nevertheless, the existence of Ukrainian institute seems to be some exception in the group of
countries which after the collapse of the Soviet Union did not decided about immediate
integration with the political structures of the Western World (EU/NATO), but tried to
reformulate their relations with Russia inside the new organization — Commonwealth of
Independent States. Such a historical and political background creates an excellent opportunity
for the comparison of the legal methods and solutions adopted in the statutes and the other
acts establishing Polish and Ukrainian institutions of the national remembrance.

The presence of both institutes in the public discourse inside their home countries
and at the international level is visible. The employees and the officials of Polish and
Ukrainian institute are active actors of the memory disputes between Poles and
Ukrainians. In consequence, the observers are dealing with the mixture of the political
(state memory policies) and the legal spheres (individual state’s memory legislation). It is
also a consequence of the political factor choices accomplished at the moment of political
community final creation.
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Such complexed topic creates a possibility of socio-legal research which could provide
answers on different spheres. Firstly, sociological, which analyses the problem of the
collective societal memory and the collective forms of co-remembering as a theoretical
concept. Secondly, the presentation of the other legal issues like CEE constitutionalism or
the instrumentalisation of law should be interesting too. Finally, identification of the links
between such phenomena like law, society, and legal petrification of societal co-
remembering could also be useful, especially for the Ukrainian reader. As far former
satellites have accomplished their strategic goal — already mentioned integration with the
political structures the Western World — Ukraine is at the road beginning. In result,
comparison and presentation of the main similarities and the differences create an
opportunity for the reflection about the style and quality of some legislators' decisions.
Such sum up could be useful at the institutional level too. Especially that such an analyse is
provided for the reader from the state which strategic plan is to join the 'European club'.

My main intention is to enlighten for the Ukrainian reader already mentioned main
similarities and the differences on different levels. First comparative legal analysis — in
that part, my main plan is a comparison of the legal background of the institutes for the
national remembrance functioning in Poland and Ukraine. The main comparative
variables are: 1) the institutes’ legal character; 2) legal tasks presented in the establishing
statutes; 3) the forms of political supervision; 4) (eventually) motives for the institutes
creation.

Second is a presentation of the sociological experience of the studies on collective
memory, especially its construction and the paths of creation. The special attention will
be concerned with the forms of the state impact on this sociological phenomenon. The
third part is preserved for the socio-legal reflection on the CEE constitutionalism with the
particular reference to the role of the collective memories in the processes constitutionalisation
new political communities in the region after the fall of communism. Finally, by husking
main differences between Polish and Ukrainian legal policies on the past, | would like to
identify conditions (both legal and societal) which stimulates and breaks up processes of
the state legal impact on the collective memory sphere.

Legal framework. Polish Institute of National Remembrance — Commission for the
Prosecution Crimes against the Polish Nation has been created by the Polish parliament
statute of 18 June 1998. The presented statue was deeply amended in 2016. Later on,
most out of controversial amendment elements have been excluded from the act or by the
legislator or by Constitutional Court. At the moment, most of the legal problems created
by the politicians in 2016 and later have been more-less solved. Nevertheless, apart from
the controversies, crucial legal solutions which determines chosen variables do not have
changed since 1998.

The public character of Polish Institute for the National Remembrance (further: IPN)
is not determined in the establishing statue. In contrast with Czech or Lithuanian
institutions which possess a similar profile. In both cases establishing acts determinates
its role — as a state and public law institutions. Nevertheless, the public character of the
IPN comes from the general act construction and its sources of financing. According to
the Art. 8 p. 2 Institute is financed from the state budget. The head of the IPN is a
President appointed for the five-year term by the parliament lower chamber (Sejm), at the
agreement of the Senate and at the application of the Council of the Institute of
Remembrance which shall present a candidate who is not its member. The same
procedure is predicted for the President’s dismiss. According to the Art. 9 p. 1 President
is independent of the other state authorities. However, he or she is obliged to present
parliament official report from the Institute activity once a year. Lack of the report
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Submission or its rejection by the parliament is one of the conditions for the President’s
cadency termination [Art. 13, p. 1].

IPN Council plays an essential role in the President’s election procedure. This body
is responsible for the candidate selection and his or her application submission into the
Sejm. Its function is predicted as an opinion-making and counselling body of the
President of the Institute in the matters related to the scope of operations of the Institute
[Art. 15]. The members of the Council are appointed for the seven-year term, and they
can be reelected once. It consists of nine members: two appointed by the President of the
Republic of Poland, five by Sejm and two by Senate.

This short presentation of the IPN bodies shows the complexity of its organization.
Nevertheless, a formal framework of the Institute bodies does not present its fields of
activity. The political factor also determines those in the same legal statute. It is also
necessary to emphasize that Polish IPN has the most comprehensive functions of all
similar institutions created in the region (Lithuania, Czechia, Slovakia, Hungary,
Romania, Bulgaria, Estonia, German lands which belonged to DDR). Its role is:
1) collecting and granting access to the collected documents produced by Polish People’s
Republic, Soviet and Nazi German security services; 2) investigate the crimes against
Polish Nation or committed on Polish territory against representatives of the other ethnic
groups; 3) lustration (vetting); 4) public education; 5) «Looking for resting places of
persons killed in the fight with the imposed totalitarian system or as a consequence of the
totalitarian repressions or ethnic cleansing» [Chapter 6a]; 6) performing in commemorating
initiatives. Moreover, in the last chapter of the statute are located criminal provisions. To
fulfil presented legal tasks, IPN is composed of the following offices: Commission of the
prosecution crimes against Polish Nation, Vetting (lustration) office, Office of the
commemorating struggle and the martyrdom, Office of search and identification,
Archive, National education office, a publishing house.

The last element should an answer to the question of why Polish legislators decided
on creating such a complex institution. Their motives are presented at the statue
beginning in the preamble. They decided to set up IPN because in their minds still bears
memory about the number of Polish victims, losses and damages during the second world
war and after, patriotic traditions of struggles against both totalitarian regimes communist
and Nazi, actions of Polish citizens to restitute fully state independence. They also
emphasized state obligation to prosecute all the crimes against peace, humanity, war
crimes, and other human rights violations.

Summing up this short presentation of the organisational and the legal framework of
Polish Institute for the National Remembrance functioning, plus taking into account
legislators motives presented in the preamble, | have to emphasize that the reader deals
with the most complex institution. The number and the dependencies between different
IPN bodies suggests a will of its liberation from the political influences. Nevertheless, it
is well known wishful thinking. Both style of the supervision and the appointment of the
organ, plus a source of financing, shows the public character of the Institute for the
National Remembrance in Poland which is under full control of the political elements of
social life. | could say that we deal with the fiction of independence, typical not only for
Poland but also for the other CEE liberal democracies.

I am aware of the Ukrainian Institute for the National Remembrance historical
suffers from the politicians. Nevertheless, its history clearly shows the approach of the
CEE political factors to collective memory. They recognise it as a far-right concept from
the early beginning. Nevertheless, the main normative base for this analysis will be the
last act of Ukrainian government re-establishing the Institute of National Remembrance
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after the Revolution of Dignity (ITOJIOJKEHHSI npo YkpaiHchkuii IHCTUTYT HAIiOHAIBHOT
nam’sti) from 2014 with later amendment changing its character from the research
institution into governmental agenda.

Public character of the Ukrainian Institute is out of discussion. In 2014 was
recreated according to the state power act. The difference between Polish IPN and the
Ukrainian equivalent is rooted in the establishing act character. As far Polish institution
has been created by the parliament statute, the Ukrainian one basis on the government
decision. | am aware of the character of the legal acts hierarchy in Ukraine, nevertheless
the use of the two steps of the social representation instead of one — in Poland the statute
was passed by the direct society representatives, in Ukraine by the group representing
parliament majority and approved by the parliament — could create some controversies
and affect, in a consequence, a lower societal institution legitimacy. The transformation
of the Ukrainian institute into the element of the state authority makes such a controversy
much more visible.

As it was underlined in the previous subchapter, the found fathers of Polish IPN tries
from its early beginning present it as an independent research institution only supported
by the state apparatus, and the Ukrainian ones did not do that. The first paragraph of the
Governments Decision characterizes Ukrainian institution as an «institution which
implements states policy in the field of restoration and preservation of Ukrainian’s
national memory» [§1]. Next point confirms the character of the Institute as a public
legal person. The area of its activity is clearly described in the following paragraphs. The
Institute should preserve the memory about crucial, for Ukrainian national identity, those
are among others, events like Holodomor, mass famines of 1921-1923 and 1946-1947,
all the actions protecting Ukrainian independence, sovereignty, and territorial integrity
(including Anti-terrorist operations). The Institute role is to create most comprehensive
possible pictures about the crucial moments of Ukrainian history, to inform its society
about the results and to prepare the basis for the public commemoration of those who
deserve that. According to the § 3 p. 2 the Institute should provide for the Ministry of
Culture, the proposals of the state policy methods on the memory field in the regions
with the multinational composition of residents.

The central Institutes bodies appointment is less formalized than in Poland, what
comes from the character of the legal act establishing it. The primary person is Chairman
appointed by governments after the previous candidate selection by the Ministry of
Culture [§ 8]. The Chairman has to possess two deputies, from whom one is elected
according to the same procedure as a chairperson. The candidates for the Deputies should
be present Ministry of Culture by the Chairman.

In contrast with Polish legislators, the authors of the Ukrainian Institute act did not
provide any motives for the Institute for the National Remembrance creation.

Collective memory concept and the use of societal coremembering in CEE. In
the previous section, the words «memory» and «remembrance» have been used quite
often. Human possibility of remembering is treated as a natural biological process.
Nevertheless, co-remembering inside society is its construct, not biological.

Following M. Halbwachs and later investigators of that research problem, collective
memory is a result of the social interactions focusing on the reconstruction of the
individual memories inside a particular group. Such a process of reconstruction can
appear in micro-groups like family or at the macro-level (classes or the nations).
Collective memory possesses also particular element — presentist character. It means that
all the events from the past are evaluated from the present perspective. In other words,
those who are participants of the memory discourse are aware of the short and long-time
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consequences of the event from the past. In effect, this knowledge is the principal
evaluation determiner.

The subjective perspective of the article is a memory of the national community.
Using B. Misztal categories collective memory (including the nation’s memory) can be
formulated in three possible ways. First is a state (understood as an institutional entity)
uses its provision and the apparatus (including legal tools) to transfer useful memory
narrations to the society. This perspective is characterized as «inventor of the traditional
perspective» [11, p. 56]. Two others are or reverse, like «popular approach» [see: 11,
p. 61-67], or are limited into the discursive part of the collective memory creation
process like «dynamics of the memory approachy [see: 11, p. 67-74].

Researchers (among others B. Anderson, P. Connerton, E. Hobsbawm, T. Renger)
were examining that research problem and has selected almost three elements which are
essential for the collective memories creation in the «inventors of the tradition» sense:
public, secular, education; public celebrations; public memorization in the open space.

P. Connerton, in the book How societies remember pointed out that public celebration of
commemorating has a double meaning. He used an example of Nazi Germany public
celebrations. First is a creation of the identity with those who are memorized. The second
one is preserved for the semi-metaphysical sphere where both, those who are alive and
present, and those who are reminded during the celebration are liked in the metaphysic
presence. In other words, what the literature of the subject somewhat agreed, that since
19th century and the beginning of the nation-state formation in Europe, the state
(understood as an institutional entity) has decided to replace God, and became a
destination of the massive feelings of the particular societies. In effect, what was pointed
mainly by E. Hobsbawm, the state has become an omnipotent social actor at the memory
field. The institutional machinery of the modern state is, in fact, able to affect any citizen
by different codes, symbols or its representatives (like the postman or railway
employees). From the 19th and 20th century, such a states’ activities were even more
natural, because they were not limited by the external legal orders (international and
supranational).

Symbols and the memory narrations are playing an extremally important role in the
constitutionalization of the political communities in CEE since the 1990s.

Constitutionalisation of the political communities after the transition and the
role of collective memory. A. Miynarska-Sobaczewska, in her article on the normativization
of the collective identities, has pointed out a crucial issue for this text. She explains the
role of the memory narrations in the CEE democratic constitutions after 1989. In her
opinion such a communicates located inside the legal act possesses concrete function and
the receivers — «they are the instrument of confirming the legality of the constitution-
making actors and further of the powers appointed according to the passed constitution
[...] By the nation’s history and the creation of communitarian feeling based on the
historical experience, they constitute the community» [12, p. 111]. Why preamble plays
such an essential role in democratic societies? Czech-British academic J. Priban,
following N. Luhmann, pointed that «it is the self-obligating will of the sovereign people
[which] is ceremoniously codified [exactly] in the constitutional preambles and
converted into the moral, mythical, foundations of the political society» [13, p. 5]. In
other words, the processes of the constitutionalization are demanding an element where
the myths and beliefs located several all-around societies will be used to legitimate
already created, by the constitution, political system.

The use of the memory narrations and the references to the past is common for all
CEE constitutions passed after the democratic shift in the 90s’. Moreover, even if they
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were free of that element, finally after the several amendments such narrations were
implemented inside (Latvia, Romania).

In Polish constitution of 1997 are located references to the best traditions of first and
second Polish Republic, to the bitter periods when fundamental rights and freedoms were
not respected in Poland or to the multi-century heritage of predecessors. In the Czech
constitution of 1992, the references are oriented on the remembering of the Crown of
Bohemia and Czechoslovak statehood. In the Slovak constitution, contrary to Czechs, the
state’s roots are located in the Great Moravian tradition. The memory narrations are also
present since 2014 in Latvian constitution, where the history of the state and its suffers
from the totalitarian regimes are explained. Apart from these examples, memory
narrations and the references to the traditions from the past, eventually to some historical
state formations, are present in Estonian, Lithuanian, Hungarian and Romanian
constitutions. The Fundamental Law of Hungary and the role of the past in the political
community creation in that state since 2011 is a bit different topic, but the fact is that
acceptance of the state vision of past in crucial to be declared as a Hungarian.

Such effective use of the past and its petrification by law is clearly explained by the
group of Polish scholars: J. Marszatek-Kawa, A. Ratke-Majewska and P. Wawrzynski.
They connected that issue with the character of the post-authoritarian society. As they
mentioned «as far the legitimization of the political shift can be fulfilled by the
references or to the past or to future, the reconstruction of the community vision has to be
rooted in the presentation of the common core, traditions and the experiences constituting
it» [10, p. 111].

Answer for the question why post-communist CEE states which after 1989 decided
to join EU/NATO did not resign from the national community reconstruction, and they
tried to link individual, liberal, values with the communitarian elements needs more in-
depth studies and the examination. At the moment, | am able only to present some
presumptions. Nevertheless, such fact was observed by the other scholars. Already
mentioned, J. Piban called such a move of the legislative power in Poland «an interesting
mixture of civil and national patriotism» [13, p. 85].

Ukrainian constitution preamble is formulated in a similar manner to the other CEE
acts. There are also located references to the past and «centuries-old history of Ukrainian
state-building and on the right to self-determination realized by the Ukrainian nationy.

Conclusions. At first glance, if the constitution, and especially its preamble, plays a
unique role in the processes of political communities’ creation and contains the self-
obligating will of the society, the decisions on the national remembrance institutes
creation can be understood as a fulfilment of the constitutional obligations. Nevertheless,
the use of memory for such an action creates another problem related to the character of
contemporary states and societies. Legitimization of the political regime by the
metaphysical links with predecessors is preserved for the forms of the state-hood which
in the Western culture are treated as past. West — personified by the EU — looks for the
legitimacy in the institutional effectiveness, not in the beliefs in the spirits of fathers. In
consequence, such hybrid constitutionalism connecting national and the individualistic
elements (coming from the core of the EU) demands in-depth examination. The institutional
policies of Poland and especially Ukraine are the consequence of the presented
constitutionalism form.

Compared legal framework of the institutes functioning in Poland and Ukraine
clearly shows similarities and the fundamental differences. First of all, the different is
scale of the several institutes social legitimacy. The formal framework is a consequence
of the kind of the establishing act. Also, the element of the CEE constitutionalism affects
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both institutes in the different scale. As far Poland, since 2004 is a subject of not only
national but also supranational legal order of the EU law, which demands proper
legislation, fulfilling the membership criteria, Ukraine as an associated country, is at the
moment less limited. Such a legal situation creates opportunities for the direct impact on
the public, collective, memory sphere by the state institutions. The analysis of the Ukrainian
Institute for the National Remembrance legal framework clearly shows that the political
factor uses this possibility. In the case of Poland, it is more complicated at the moment.
Such a situation is connected with the fact that some controlling mechanisms of the rule
of law or the fundamental rights protection have been ceded at the supranational level.
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IO ®YHKIIOHYIOTh Y MOJIBIII TA B YKPATHI

@. Ironuux

Bpoynascokuii ynieepcumem,
(L{enmp npasosoi oceimu ma coyianbHo meopii),
e-mail: filip.cyunczyk@gmail.com

BucBiTneHo ponb Ta 3Ha4YeHHsi NPaBOBMX IHCTUTYTIB y nNpoLecax 36epexXeHHs KONeKTUB-
HOi cycninbHoi nam’sTi. OxapakTepu3oBaHO IHCTUTYTWU HauioHanbHoi nam’aTi y Monbli Ta B
YkpaiHi. BusBneHo ocHoBHi nofibHi Ta BigMiHHI pycK y iX dyHKUiOHYBaHHI. O6rpyHTOBaHO
BaXXIUBICTb aHarni3y uux iHCTUTYTIB y Oinblu LWMPOKOMY, perioHanbHOMY, KOHTEKCTi. 3BepHYTO
yBary He fulle Ha MOPIBHANBHY XapakTepucTuky nepeabayeHnx npunucamu 3akoHoOaBCTBa
NMOBHOBaXeHb LMX IHCTUTYTIB, ane TakoX iX po3rnsafatoTb K KOHKPETHI, perioHarnbHi, KOHCTUTY-
LilHi Ta coLianbHO-NPaBoBi heHoMeHH. ix perioHarnbHa 0coBNMBICTL NOB'A3YETLCA 3i 3arasnbHo-
CyCniNbHMMKN Ta couianbHO-NPaBOBUMY (HCTUTYTaMW, Hacamnepeq i3 npaBaMu NIOAVHU Ta
niGepanbHOK AeMOKpaTieto.

3a [OMNOMOrol MOPIBHANBHOMO aHanidy HOpMaTtuBHOI 6a3n (OYHKUIOHYBaHHS iHCTUTYTIB
HauioHanbHOI nam’siTi y MonbLi Ta B YKpaiHi, 30KkpemMa ii BUOKpEMITEHHIO B iepapxii HopmMaTuB-
HUX akTiB (Gepyun OO yBary acnekT coujanbHOi NEeriTMMHOCTI), NPOAEMOHCTPOBAHO perio-
HanbHi 0cOGNMBOCTI BNNMBY AepXaB Ha npouec 36epexeHHs KONeKTUBHOI nam’aTi. OxapakTe-
pv3oBaHo cbopMu, cnocobum Ta Mipy BNMBY KOHKPETHUX NMPABOBUX iIHCTPYMEHTIB Ha KONEKTUBHY
cycnineHy nam’'site. BucBiTneHo ocobnmBocTi obpaHHSA BiAMOBIAHWMX OpraHiB, MexaHi3miB ix
OEepPXaBHOro KOHTPOO, AKepen diHaHCyBaHHSA TOLLO.

BaxnumBolo € i couionoriyHa KOHUEMNLiS Y BUCBITNEHHI iHCTUTYTIB KOMNEKTUBHOI CyCMinbHOI
nam’siti, 30Kpema MOTMBWM 3aKOHOAABLIB Ta MEeTOAM iX CTBOPEHHS, porib iHOMBIAyanbHUX CMO-
rapis y popmyBaHHi KONEKTMBHOI Nam’aTi, popMmM CyCninbHOro BNNMBY Ha Lj iIHCTUTYTW TOLLIO.

Takox NpeAcTaBneHO XapaKTepHi eNnemMeHTU perioHanbHOro KOHCTUTYLIOHanNi3My, 30Kpe-
Ma §K MicueBi 0COGNMMBOCTI BNAMHYNN Ha Mpouecu KOHCTUTYUioHani3auii B LieHTpanbHin Ta
CxigHin €sponi. Lle mae Barome 3HayeHHs Ans igeHTudiKkalii Ta NOSACHEHHS HEMUHYYOI MPUH-
LUUMNOBOI BIAMIHHOCTI MiXK MOMITUKOI NaM’aATi JepXXaB y NpeacTaBrneHmx KpaiHax, ix migxogom
[0 IHCTUTYTIB HauioHaNbHOT Nam’siTi Ta, Ik HAacnigokK, 6a4YeHHAM NoniTMKK NyGnivyHoT nam’'aTi.

AHani3 iHCTUTYTIB HaLioHanbHOI Nam’aTi He obMexyeTbea nuie matepianom MonbLi Ta
YkpaiHu, a BiabyBaeTbcsl y Oinbll LUIMPOKOMY KOHTEKCTI (DYHKLiOHYBaHHS LMX iHCTUTYTIB y
nocrcouianictuyHmx cycninbctBax LleHTpanbHoi Ta CxigHoi €Bponu (Hanpuknag, JuTew,
Yexii, CnoBayuunHu, PymyHii Ta YropLwuHu).
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BigTak 3po6rneHo BMCHOBKM MpO NMpaBoOBi NepeayMoBu (PYHKUIOHYBaHHSA iHCTUTYTIB Haujio-
HanbHOI Nam’ATi, 3BEPHYTO yBary Ha HeoOXiOQHICTb He nule TeKCTyalnbHOro aHarnidy 3ako-
HoOaBCTBa, ane 1 BcebivHoro ix po3rnsaay B couianbHO-NpaBoBii nepcnekTusi. Lie Baxnueo ans
BMBYEHHS iHLUNX CKNaaHWX (DeHOMEHIB, 30KpeMa AepxaBHOI MONITUKN KONEKTUBHOI Nam’sTi.

Knroyosi criosa: KonekTuBHa nNam’aATb, HauioHanbHa nam’aTb, LleHTpanbHo- Ta CxigHo-
€BPONENCLKNN KOHCTUTYLIIOHAaNi3M, lopyanyHe 3abesnedeHHs 36epeeHHss MUHYIOro, AepXasHa
nonitTuka nam’aTi.
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